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(i) 
QUESTION PRESENTED 


Does the Virginia Workmen's Compensation Act 
bar an employee of one subcontractor from suing 


another subcontractor for negligence when both sub- 


contractors work on the Same job Site but perform 


distinctly different types of work? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,772 


OLIVER C. BUSCHOW, 
Appellant, 


ANTHONY IZZO COMPANY, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


Jurisdiction in the United States District Court for the District of 
Columbia derives from the diversity of citizenship and the amount in 
controversy. 


No question of jurisdiction was raised by either of the named de- 
fendants nor by the U.S. District Court. 


2 
STATEMENT OF THE CASE 


PROCEEDINGS IN THE U. S. DISTRICT COURT 


On July 30, 1958 plaintiff filed a complaint for negligence against 
Magazine Brothers Construction Corporation and Anthony Izzo Company, 


Inc. 


Magazine Brothers filed a Motion to Dismiss on August 18, 1958. 
A similar motion was filed by Anthony Izzo on August 25, 1958. 


Opposition to said motions was filed on August 28, 1958 and the 
motions were heard before the Honorable Judge Curran on September 18, 
1958. On September 23, 1958 the Honorable Judge Curran ordered the 
dismissal of the complaints as to both defendants. 


Plaintiff filed a motion on August 28, 1958 to amend his complaint 
so as to name BREN-MAR MOTOR MOTEL COMPANY, INC. as de- 


fendant. This motion was granted. 


STATEMENT OF FACTS 


Plaintiff-appellant Buschow, at the time of his injury was em- 
ployed by Heron Todd Construction Company on Shirley Highway in 
Virginia as an ironworker. He was hired by Heron Todd, paid by said 
company and all Federal and State payroll taxes were deducted by said 
company. Buschow was working solely under the instructions of said 
company. 


At no time was there any connection between Heron Todd Con- 
struction Company and Anthony Izzo Company, Inc., except that both 
were independent subcontractors of Magazine Brothers Construction 
Corporation, who was the general contractor for the work being per- 
formed. 


Buschow was injured when a 28-pound concrete block belonging 
to Anthony Izzo Company, Inc., and used by said company in the per- 
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formance of its work was permitted to fall upon Buschow from a height 
of four stories above the ground. 


STATUTES INVOLVED 


Virginia Workmen's Compensation Act, Code of 1950 (Michie) Section 
65-5 
Employees of independent contractors 


“Nothing in this Act contained shall be construed 
to make, for the purposes of this Act, the em- 
ployees of an independent contractor the employ- 
ees of the person or corporation employing or 
contracting with such contractor. 


Section 65-26 
Liability of owner to workmen of sub-contractors 


‘When any person (in this section and sections 65- 
28 and 65-29 referred to as ‘owner’ ) undertakes 
to perform or execute any work which is part of 
his trade, business or occupation and contracts 
with any other (in this section and sections 65-28 
to 65-31 referred to as 'subcontractor' ) for the 
execution or performance by or under such sub- 
contractor of the whole or any part of the work 
undertaken by such owner, the owner Shall be 
liable to pay to any workman employed in the 
work any compensation under this Act which he 
would have been liable to pay if the workman had 
been immediately employed by him. 


Section 65-27 
Liability of contractor to workmen of sub-contractor 


‘When any person ( in this and the four succeeding 
sections referred to as 'contractor') contracts to 
perform or execute any work for another person 
which work or undertaking is not a part of the trade, 
business or occupation of such other person and 
contracts with any other person (in this section and 
sections 65-28, 65-29, 65-30 and 65-31 referred to 
as ‘sub-contractor’ ) for the execution or perform- 
ance by or under the sub-contractor of the work or 
any part of the work undertaken by such contractor, 
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then the contractor shall be liable to pay to any 
workman employed in the work any compensation 
under this Act which he would have been liable 
to pay if that workman had been immediately 
employed by him. 


Section 65-28 
Liability of sub-contractor to workmen of sub- 


sub-contractor 


"When the sub-contractor in turn contracts with still 
another person (in this section and sections 65-29, 
65-30, and 65-31 also referred to as 'sub-contractor‘) 
for the performance or execution by or under such 
last sub-contractor of the whole or any part of the 
work undertaken by the first sub-contractor, then 
the liability of the owner or contractor shall be the 
same as the liability imposed by the two preceding 
sections," 


Section 65-29 


Construction of Act when proceedings are against 
owner or contractor 


Section 65-30 
Indemnity of principal from sub-contractor 
Section 65-31 


Workman may recover from sub-contractor 


"Nothing in the five preceding sections shall be 
construed as preventing a workman from recover~ 
ing compensation under this Act from a sub- 
contractor instead of from the principal con- 
tractor but he shall not collect from both. 


Section 65-37 


Employee's rights under Act exclude all others 


"The rights and remedies herein granted to an 
employee when he and his employer have ac- 
cepted the provisions of this Act respectively to 
pay and accept compensation on account of 
personal injury or death by accident shall ex- 
clude all other rights and remedies of such 
employee, his personal representative, parents, 
dependents or next of kin, at common law or 
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otherwise, on account of such injury, loss of 
service or death. 


Section 65-38 


Subrogation of employer to employee's rights 
against third parties: evidence: recovery: 
compromise 


“The making of a lawful claim against an employer 
for compensation under this Act for the injury 
or death of his employee shall operate as as- 
signment to the employer of any right to recover 
damages which the injured employee or his 
personal representative or other person may 
have against any other party for such injury or 
death, and such employer shall be subrogated 
to any Such right... 


Section 65-39 


Protection of employer when employee sues third 
party 

"In any such action by such employee, his personal 
representative or other person against any person 
other than the employer, the court shall, on peti- 
tion or motion of the employer at any time prior 
to verdict, ascertain the amount of expenses for 
medical, surgical and hospital attention and sup- 
plies, and funeral expenses incurred by the 
employer under the provisions of this Act, and 
in the event of judgment against such person other 
than the employer the court shall in its order re- 
quire that the judgment debtor pay such expenses 
of the employer so ascertained by the court out of 
the amount of the judgment, so far as sufficient, 
and the balance, if any, to the judgment creditor. 


Section 65-99 
Duty to insure payment of compensation; effect 


of insurance 


“Every employer subject to the compensation provi- 
sions of this Act shall insure the payment of com- 
pensation to his employees in the manner herein- 
after provided. While such insurance remains in 
force he or those conducting his business shall only 
be liable to an employee for personal injury or death 
by accident to the extent and in the manner herein 
specified. 
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ARGUMENT 


DOES THE VIRGINIA WORKMEN'S COMPENSATION ACT 

BAR AN EMPLOYEE OF A SUB-CONTRACTOR FROM 

SUING ANOTHER SUB-CONTRACTOR AT THE SAME JOB 

WHERE THE WORK OF THE SUB-CONTRACTOR IS 

DISTINCTLY DIFFERENT? 

The common law right of an injured employee to maintain an action 


against a party whose negligence caused his injury still applies, unless 
expressly or by necessary inference it is limited or denied by Statute. 


The original Virginia Workmen's Compensation Act (Acts 1918, 
p. 640) contained only one paragraph in Section 12, Code 1942 (Michie), 
Section 118 (12) and it was literally interpreted as a bar to any action at 
common law against all persons for injury or death. 


By amendment in 1920 (Acts 1920, page 256) there were added 
four paragraphs to Section 12 of the Workmen's Compensation Code 1942 
(Michie) Section 1887(12). The additions “had the effect of destroying 
that restriction and allowing such action against a person other than the 


employer." Sykes v. Stone and Webster Engineering Corp., 186 Va. 


116, 41S.E,. 2d 469, citing Southern Railway Co. v. U.S. Casualty Co., 
136 Va. 475, 118S.E. 266. 


The five paragraphs of Section 1887 (12), Code 1942 (Michie) now 
appear as Sections 65-37, 65-38, 65-108, 65-39 and 65-5 respectively. 


Section 65-38 recognizes the right of an injured employee or his 
personal representatives to maintain an action against "any other party" 
than the employer. 


In Fauver v. Bell, 192 Va. 518, 65 S.E. (2d) 575, the Supreme 
Court of Appeals of Virginia noted: 


“The purpose and effect of the Compensation 
Act are to control and regulate the relations be- 
tween employer and employee. As between them 
the remedies therein provided are exclusive. It 


does not extinguish rights outside of and beyond — 
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the employment. Consequently, as to these, the 


employee's common-law remedies remain unim- 
paired, and they are not to be considered as 


altered or changed except where the legislative 
intent has been plainly manifested by statute." 
(Underlining supplied). 
Section 65-39 repeats this right, among other things, Likewise 
Section 65-108. 


The case of Feitig v. Chalkley, 185 Va.96, 101 SE. (2d) 37 
illuminates the question: ''Who may be any other party?" The Court 
referred to Code 1942 (Michie), Section 1887 (11) -- now appearing as 
Section 65-99, -- which states: 


"Every employer subject to the compensation 
provisions of this Act shall insure the payment of 
compensation to his employees in the manner here- 
inafter provided. While such insurance remains in 


force he or those conducting his business shall 
only be liable to an employee for personal injury or 


death by accident to the extent and in the manner 
herein specified." (Underlining supplied. ) 
The Court noted that the phrase "any other party" used in Section 
65-38 does not include those within the express terms of Section 65-99 
(i.e. "he or those conducting his business"). 


Further clarifying the common law right of action, the Court in 
the Feitig case employed the phrase "Strangers to the business" as 
those against whom such right of action could be exercised. 


Who, then, are "strangers to the business"? The intent of the 
statute and the decisions of the Court establish that they are "strangers 
to the business" in which the injured employee is working -- the busi- 


ness of his employer -- who are not engaged in the same trade, busi- 
ness or occupation. To deem otherwise is to make every sub- 


contractor liable for compensation to all employees of every other sub- 
contractor on a job site. 
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In Sykes v. Stone and Webster Engineering Corporation, supra, 


a case involving a suit by an administratrix against a principal con- 
tractor whose sub-contractor employed the intestate, the Court de- 
cided that the general contractor was not "any other party" contem- 
plated by Sec. 65-38, inasmuch as Sections 65-26 through 65-29 apply 
(i.e. making employees of sub-contractors the statutory employees 
of the principal contractor). However, where the conditions of Section 


65-26 through 65-29 are not met, a common law right of action may 


still be maintained. 


The Court stated in the Sykes decision: 


"The Section (former Section 20(a), now 
Sections 65-26 through 65-29) makes the owner 
liable if the workman, no matter how far down 
the line, is doing work which the owner has 
undertaken to perform as a part of his own 
trade, business or occupation. But if the work 
which the workman is doing is not a part of the 
trade, business or occupation of the owner, and 
he contracts with a contractor to do it, the con- 
tractor is liable to the workman (for Workmen's 
Compensation benefits) but not the owner. As 
between the owner and such contractor, the 
latter is an independent contractor, and the last 
paragraph of Section 12 (now Section 65-5) above 
quoted, declares that such workman shall not be 
taken to be the employee of such owner. And 
such liability remains on the contractor so long 
as any workman in the descending scale is per- 
forming work which is part of the trade, business 
or occupation of the contractor; but such liability 
does not extend for a workman who is performing 


work which may have some relation to the work 
of the original contractor but which is not a part 


of the trade, business or occupation of the original 
contractor. 


"It clearly appears to be the purpose of 
section 20(a) to bring within the operation of the 
Compensation Act all persons engaged in any 
work that is a part of the trade, business or 
occupation of the original party who undertakes 
as owner, or contracts as contractor, to per- 
form that work, and to make liable to every 
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employee engaged in that work every such owner, 
or contractor, and sub-contractor, above such em- 
ployee ... but when the employee reaches an em- 
ployer in the ascending scale, of whose trade, 
business or occupation the work being performed 
by the employee is not a part, then the employer 
is not liable to the employee for compensation 
under Section 20(a). At that point, paragraph 5 
of Section 12 (now Section 65-5) intervenes and 
the employee's right of action at common law is 
preserved." 

The Fourth Circuit Court of Appeals applied this test in Sears, 
Roebuck and Company v. Wallace, 172 F.2d 802. An employee of a 
sub-contractor employed by a general contractor who had contracted 
with the occupant of a building to make alterations on defendant's 
building was allowed to proceed at common law against the occupant. 
The Court, however, recognized the difficulty in determining at times 
' when work done by the plaintiff was part of the trade, business or 
occupation of the defendant. On this point the Court quoted with 
approval King v. Palmer, 129 Conn. 636: 

"If the work is of such a character that it 
ordinarily appropriately would be performed by 
the principal contractor's own employees in the 
prosecution of its business, or as an essential 
part in the maintenance thereof, it is a part or 
process of his work." 

All of the cited cases appear to establish that the test of a 
"stranger to the business" is to compare the business in which the in- 
jured employee is engaged with that of the defendant. Clearly, de- 
fendant Anthony Izzo Company, Inc., bricklayer, was a stranger to 


the business in which Buschow was employed -- ironwork. 


The principals relied upon by appellant are not disturbed by the 


decision in Rae v. Ford, 198 Va. 712, for in that case an injured em- 


ployee of a general contractor attempted to sue one whose business was 
that of supplying cranes. But the general contractor owned and used 
. cranes on the job. The reason for renting cranes from the defendant 





10 


was the unSuitability of the general contractor's own cranes. Thus, 
in the Rae case, the suing employee was reaching down the descending 
scale to one who was engaged in the business of the plaintiff's employer. 


Such is not our case. 


The most recent Virginia case in point, Kramer v. Kramer, 
199 Va. 409, 100 S. E.(2d) 37, should resolve all doubts as to the cor- 
rectness of appellant's position. The facts are that the congregation 
of the Arlington Church of Christ desired to construct a new church 
building. The Church acted as its. own general contractor, sub- 
contracting all of the work. The carpentry work went to August F. 
Kramer (defendant) who also was responsible for general supervision 
of the job. Plaintiff Kramer was wife of deceased (no relation to de- 
fendant), an employee of a company whose business was to hoist steel, 
stone, concrete and heavy beams with large cranes; the deceased's 
duties were those of "oiler" or apprentice to the operating engineer 
of the crane. 


The Church contacted deceased's employer for the purpose of 
raising into place several trusses used to hold the church roof. All 
financial arrangements were made directly with the Church. Defen- 
dant neither owned nor operated cranes in his carpentry business and 


in his entire experience had contracted for the use of a crane only once 


prior to the time of the work in question. Defendant's contract with 2" 


the Church made no provision for the raising of trusses. 


Decedent was killed when one of the heavy trusses, improperly 
secured by an employee of defendant, fell and crushed him. Decedent 
was not supervised, paid or in any way related to defendant's activities 


except as to the "general supervision” exercised by the latter. 


In that case, as in the instant case, the defendant argued that he 
was not a "stranger to the business”. But the Supreme Court of Appeals 
of Virginia found otherwise, repeating reference to the "descending 
scale” and adding: 
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"The statute was not intended to relieve em-. 
ployers from liability for their own negligence 
which causes injury to the employees of indepen- 
dent contractors engaged in the performance of 
work for employers outside the scope of the 
latter's occupation". 
The Supreme Court of Appeals of Virginia then made this state- 
ment of the law -- which appellant believes governs the instant case --: 
"An employee of one independent contractor 
can sue another independent contractor at com- 
mon law for the negligence of such other indepen- 
dent contractor or his employee, both contractors 
being engaged in work which is to become a com- 
ponent part of the same structure." 
It would appear that an independent SUB-contractor is covered 


by this statement of law equally as well. 


The Anthony Izzo Company, Inc. admits that it was an indepen- 
dent sub-contractor as was Heron Todd. There was nothing in common 
between these two sub-contractors other than the fact that each had 
been engaged to perform his own specialty on the same structure. 
Buschow was paid only by Heron Todd, took all directions from Heron 
Todd, and except for the fact that Buschow was working on the same 
job site as Anthony Izzo Company, Inc., there was no relationship 
whatsoever between them. 


In the Kramer case, the plaintiff did take some directions and 
was under limited supervision of the defendant -- yet the Virginia 


Supreme Court of Appeals permitted a common law suit for negligence. 


In the instant case, plaintiff was not subject to direction of any 
kind from the defendant. 


It is noteworthy that the Workmen's Compensation Law of 
Virginia spells out rather clearly those relationships which make 
compensation the exclusive remedy for injuries on the job. 
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$5-26 Liability of owner to workmen of sub-contractors 
65-27 Liability of contractor to workmen of sub-contractor 
65-28 Liability of sub-contractor to workmen of sub sub- 


contractor. 


In all instances the exclusive remedy applies where the relation- 
ship is one of descent or ascent -- but never where a horizontal re- 
lationship exists -- as in the case of two independent contractors or 


independent sub-contractors. 


Nowhere does the Virginia law bar an employee of one indepen- 
dent contractor from suing at common law another independent con- 
tractor whose negligence caused the employee's injury. The Kramer 
decision underscores this fact. 


Likewise, nowhere does the law bar an employee of an indepen- 
dent SUB-contractor from maintaining such action against another 
independent SUB-contractor. 


CONCLUSION 


In conclusion, appellant submits that the crucial question in 
determining his Appeal is whether or not Anthony Izzo Company, Inc. 
was at the time of the accident engaged in the same trade, business or 
occupation. 


This question should be answered in the negative in view of the 
recent decisions and opinions of the Supreme Court of Appeals of 
Virginia which hold that to be engaged in the same trade, business or 
occupation one must be in the descending or ascending line of activity. 


The facts in the instant case establish without question that 
Anthony Izzo Company, Inc. was in neither the ascending nor des- 
cending line of the activities of Heron Todd, but was an independent 
sub-contractor engaged in a wholly independent activity. 
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The independent character of Anthony Izzo's activities and those 
of Heron Todd are admitted by the defendant-appellee whose sole argu- 
ment is that both independent contractors were working on the same job 
site under the same general contractor, thereby making Workmen's 
Compensation the exclusive remedy. 


Kramer vs. Kramer, supra, the most recent decision of the 
Virginia Supreme Court of Appeals on the issue before this Honorable 
Court deflates appellee's argument and supports instead this appeal. 


It is, therefore, respectfully requested that the Judgment appealed 
from be reversed and that the complaint against Anthony Izzo Co., Inc., 
dismissed by the District Court, be reinstated. with costs. 


MARTIN E, GEREL 


410 Albee Building 
Washington 5, D. C. 


and 
LEE C. ASHCRAFT 


410 Albee Building 
Washington 5, D. C. 


Attorneys for Appellant. 
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JOINT APPENDIX 


[ Filed July 30, 1958] IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


OLIVER C. BUSCHOW 
1808 N. Van Buren St. 
Arlington, Virginia 


Plaintiff ; 
ms Civil Action 
t 
MAGAZINE BROS. CONSTRUCTION CORP. No. _1965-"58 
(a body corporate ) 
Woodward Building 
Washington, D. C. 


Defendants 


ANTHONY IZZO CO., INC. 
(a body corporate ) 

1000 Connecticut Ave., N. W. 

Washington, D. C. 


COMPLAINT FOR NEGLIGENCE 


1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars. 

2. OnJuly 15, 1958, and while in the employ of Heron Todd 
Construction Co. at a construction site on Shirley Highway in Fairfax 
County, Virginia, plaintiff was injured when he was struck in the back 
by a 28-lb. concrete block which fell from above a distance of approxi- 
mately 40 feet. 

3. Neither the plaintiff nor any other employee of Heron Todd 
was in any way connected with, responsible for or otherwise a cause of 
the fall of the concrete block. Said block was in the exclusive control 
of defendants, and except for the negligence of the defendants would not 
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have fallen nor caused the injuries sustained by the plaintiff as herein- 
after described. 

4. Plaintiff sustained a very severe and disabling injury to the 
upper lumbar region of the spine, with very pronounced ecchymosis, 
requiring hospitalization and extensive medical treatment. In addition, 
plaintiff sustained internal injuries the precise nature of which have not 
yet been determined. 

5. Asaresult, plaintiff has suffered and will continue to suffer 
much physical pain and mental anguish, has incurred and will continue 
to incur substantial expenses for medical care and attention, and has 
experienced a loss of earnings and earning capacity. 

WHEREFORE, plaintiff demands judgment against the defendants, 
jointly and severally, in the amount of THIRTY THOUSAND DOLLARS 
($30,000.00), plus costs. 

ASHCRAFT and GEREL 


* * * 


By: /s/ Martin E. Gerel 
JURY TRIAL DEMANDED 


[ Filed August 25, 1958] 


MOTION TO DISMISS 
As to Anthony Izzo Co., Inc. 
and Alternatively 
REPLY TO DEFENDANT MAGAZINE BROS. 
CONSTRUCTION COMPANY'S MOTION TO DISMISS 


Comes now the defendant Anthony Izzo Co., Inc., a corporation, 
by and through its attorneys E. Willard Hyde and John Flather Ellis, 
and moves this Honorable Court to dismiss this action and each count 
thereof as to this defendant and for the reasons stated in said defend- 
ant's attached memorandum of Points and Authorities, and for such 


other reasons as may be advanced upon the presentation and argument 


of this motion. 
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In the event that this motion is denied defendant further requests 
that a similar motion now pending on behalf of Magazine Bros. Construc- 


tion Corp. also be denied for reasons also stated in such memorandum. 


/s/ E. Willard Hyde 
/s/ John Flather Ellis 


Attorneys for Defendant 


Anthony Izzo Co., Inc. 
* * * 


NOTICE 


To: Ashcraft and Gerel 

Attorneys for Plaintiff 

410 Albee Bldg. 

Washington 5, D. C. 

and 

Welch, Daily & Welch 

Attorneys for Defendant 

Magazine Bros. Construct Corp. 

505 Investment Bldg. 

Washington 5, D. C. 

Please take notice that the points and authorities in support of this 
motion and the authorities to be used are attached hereto. The rules 
of the Court require that if you oppose the granting of the foregoing mo- 
tion, you shall, within five days from the date of service of a copy of 
this motion upon you or such further time as the Court may grant or as 
the parties to this suit may agree upon, file in reply with the Clerk of 
said Court, a statement of the points and authorities on which you rely 
and serve a copy thereof upon counsel for this defendant. 

_/s/ E. Willard Hyde 
/s/ John Flather Ellis 


Attorneys for Defendant 
Anthony Izzo Co., Inc. 


[ Certificate of Service] 


[ Filed August 25, 1958] 


POINTS AND AUTHORITIES 


The above captioned case is a suit sounding in tort for damages 
for injuries allegedly sustained by the Plaintiff while in the employ of 
Heron Todd Construction Company at a construction site on the Shirley 
Highway in Fairfax County, Virginia. The law of Virginia therefore 
applies. 


The site was in the general custody of and work was being con- 
ducted under the management and overall supervision of Magazine 
Brothers Construction Corporation. At the time of the alleged 
injuries, Anthony Izzo Co., Inc. was under contract with Magazine 
Bros. Construction Corp. to do the brick and masonry work on the 
motel thereat being constructed and Heron Todd Construction Company 
similarly was under contract with Magazine Bros. Construction Corp. 
to do the steel and iron work on the same job. If Magazine Bros. 
Construction Corp. was within the protection of the Virginia work- 
men's compensation law, then, under the construction of such law by 
the State and Federal Courts in Virginia, Anthony Izzo Co., Inc., 
was no "stranger" to: the work or trade in which Magazine Bros. 
Construction Company was then engaged. Mr. Justin Hudgins, for 
the court, in Feitig v. Chalkely, which contains an extensive review 
of Virginia compensation law, held that: 


“The fundamental purpose of the (Virginia work- 
men's compensation law) is to give compensa- 
tion for accidental injuries within the hazards 
of the employment. The act does not apply 
to accidents outside the field of industrial 


4) 


hazards. Within that field the only remedies 
of the employee are those prescribed by the 


act," 


The Feitig case was followed by Sykes v. Stone & Webster Engi- 
neering Corp., in which the court held that: 


*It clearly appears to be the purpose of Section 
20(b) to bring within the operation of the Compensa- 
tion Act all persons engaged in any work that is a 
part of the trade, business or occupation of the 
original party who undertakes as owner, or con- 
tracts as contractor, to perform that work, and 
to make liable to every employee engaged in that 
work every such owner or contractor, and sub- 
contractor, above such employee." 


Similarly, in Doane v. E. I. DuPont de Nemours & Co., the United 


States Court of Appeals for Virginia has held that: 


"An employee covered by the workmen's 
compensation act, of Virginia, has no right of 
action against another party for injuries received 
while engaged in the business of his employer un- 


less the other party is a stranger to the business." 


Accordingly, under the present state of the law of Virginia, 
Anthony Izzo Co., Inc., as well as Magazine Bros. Construction Co., 
is entitled to the protective provisions of the Virginia workmen's 
compensation act and plaintiff is barred from proceeding with this 
action against Anthony Izzo Co., Inc., as well as Magazine Bros. 
Construction Corp. 
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The granting of the Motion to Dismiss submitted on behalf of 
Magazine Bros. Construction Corp. without also granting that submitted 
on behalf of Anthony Izzo Co., Inc., would create substantial inequities. 
Anthony Izzo Co., Inc. expects to prove that two days prior to the al- 
leged incident, employees of Heron Todd Construction Company were 
working in the very spot where the accident is alleged to have occurred. 
Anthony Izzo Co., Inc., was carrying on bricklaying and masonry work 
directly above that point. The job superintendent for Anthony Izzo Co., 
Inc. at the time informed the superintendent and president of Magazine 
Bros. Construction Company that Anthony Izzo Co., Inc., would have 
to stop work unless the employees of Heron Todd Construction Company 
were kept away from that vicinity until Anthony Izzo Co., Inc. had 
finished working over it. Magazine Bros. Construction Co.'s super- 
intendent stated that the brickwork could not stop and instructed the 
superintendent for Heron Todd to remove his men from that area. The 
president of Magazine Bros. Construction Co. personally ordered the 


employees of Heron Todd to leave that vicinity and stay away from it 
until Anthony Izzo Co., Inc. was finished above. At the time of the al- 
leged injury to plaintiff, the brickwork above had not been finished. 


Accordingly, any injury incurred by plaintiff was caused either by the 
failure of Heron Todd to comply with the instructions received from 
Magazine Bros. Construction Company or by the failure of Magazine 
Bros. Construction Co. to insure that Heron Todd complied with the 
orders of its president. As Anthony Izzo Co., Inc. had been instructed 
to proceed with its work at that location and had been required to contin- 
ue such work, Anthony Izzo Co. is entitled to judgment over against 
Magazine Bros. Construction Co. or at the very least, to contribution 
for any judgment which the plaintiff might obtain against Anthony Izzo 
Co., Inc. Under such circumstances to permit Magazine Bros. 
Construction Co. to withdraw from the action would be entirely inequit- 
able. 

Bradford Electric Co. v. Clapper, 286 U.S. 145, 

02S. Ct. 571, 76 L. Ed. 1026 





es 

Jonathan Woodner Co. v. Mather, 210 F. 2d 868, 

Crt. denied, 75S. Ct. 39, 348 U.S, 824, 

99 L. Ed. 650. 
Feitig v. Chalkley, 185 Va. 96, 38S. E. 2d 73 
Sykes v. Stone & Webster Eng. Corp., 4158S. E. 2d 469 
Doane v. E. I. DuPont de Nemours & Co., 

209 F. 2d 921. 
Code of Virginia 1950, Title 65, Sections 5 and 26 thru 29 incl. 


E. Willard Hyde 


/s/ John Flather Ellis 


Attorneys for Defendant 
Anthony Izzo Co., Inc. 


[ Filed August 29, 1958] 
IN OPPOSITION TO DISMISSAL 


COMES NOW the plaintiff by counsel in opposition to the Motions 
To Dismiss filed on behalf of defendants Magazine Bros. Construction 
Corp. and Anthony Izzo Co., Inc. 

The theory of law governing injuries to employees in the State of 
Virginia has been restated in Kramer v. Kramer, 199 Va. 409; 1005S. 
E, 2d 37; Oct. 14, 1957: 

". . . if the work which a workman is doing is not a 

part of the ‘trade, business or occupation of the owner’ 

and the owner contracts with a contractor to do it, the 

contractor, but not the owner, is liable to the workman 

for compensation under the Act. 

"We also said in that case (Sykes v. Stone & Webster ) 
that such liability remains on the contractor so long as 
any workman in the descending scale is performing 
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work which is part of the trade, business or occupation 
of the contractor; but such liability does not extend toa 
workman who is performing work which may have some 


relation to the work of the original contractor but which 
is not a part of the trade, business or occupation of the 


original contractor. 


"The statute was not intended to relieve employers from 
liability for their own negligence which causes injury to 
the employees of independent contractors engaged in the 
performance of work for employers outside the scope of 


the latter’s occupation." 


Magazine Bros. does not erect iron or steel on a construction job, 
but subcontracts such work. Its "trade, business or occupation” is 
therefore not iron or steel erection but general contracting. Therefore, 
according to Virginia law, the negligence of such general contractor 
would allow a suit at common law. (Code of Virginia, 1950, Title 65-26) 

If, however, there is any doubt about the question discussed above 
with regard to Magazine Bros., there should be none insofar as Anthony 
Izzo is concerned. For this defendant is indeed a "stranger" to the 
work within the meaning of Virginia law. . . being neither in the ascend- 
ing nor descending scale of the work being performed by Heron Todd. 

Heron Todd had no contractual relationship with Anthony Izzo, is 
engaged in a completely different “trade, business or occupation"; 
neither had any control over the work or employees of the other and in 
fact were both independent subcontractors of the general contractor. 

WHEREFORE, it is respectfully urged that this Honorable Court 
deny the Motions to Dismiss as to both defendants, but in any event if 
the motion be granted as to Magazine Bros. it should nevertheless be 
denied as to Anthony Izzo. 


ASHCRAFT and GEREL 


Attorneys for the Plaintiff 
*x* k x 


. [ Certificate of Mailing] By: /s/ Martin E. Gerel 








[ Filed September 22, 1958] 


AFFIDAVIT 


UNITED STATES OF AMERICA : 


District of Columbia 


Personally appeared before me, a notary public in and for the 
District of Columbia, one Howard H. Espey, who, being duly sworn, 
affirms and states, under oath as follows: 


Iam Howard H. Espey, of 1801 16th St., N. W. Washington, D.C. 
and Iam Manager of the Consolidated Insurance Agency, 1319 F St., 
N.W., Washington, D.C. In my capacity as Manager of the Consolidated 
Insurance Agency, I know that the National Union Fire Insurance Co. of 
Pittsburgh has issued through the Consolidated Insurance Agency, as its 
general agent, a policy of workmen's compensation insurance covering 
Anthony Izzo Co., Inc., 1000 Connecticut Ave., N. W., Washington, 
D.C., which said policy covers operation of Anthony Izzo Co., Inc. in 
Maryland, District of Columbia and Virginia. In said capacity I also 
know that the National Union Fire Insurance Co. of Pittsburgh is author- 
ized to handle workmen's compensation insurance under the laws of 
Virginia and that by obtaining insurance with said insurer, Anthony Izzo 
Co., Inc. has subjected itself to the workmen's compensation laws ef- 
fective in the State of Virginia. The policy of insurance obtained through 
us and referred to above was in full force and effect throughout the 
entire month of July, 1958. 


/s/ Howard H. Espey 


Sworn to and subscribed before me this 15th day of September, 
1958. 
[SEAL] My Commission expires: 2/28/61 


/s/ Eugene J. Roberts 
Notary Public 
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[Filed September 23, 1958] 

ORDER OF DISMISSAL AS TO ANTHONY IZZO CoO. , INC. 

Defendant Anthony Izzo Company, Incorporated, by its counsel, 
having moved the Court for dismissal of this action as to said defendant 
Anthony Izzo Company, Incorporated, by a:vition filed herein on the 25th 
day of August, 1958, and the matter having been heard in open Court on 
the 18th day of September, 1958, all parties having been heard in open 
Court upon oral argument of counsel for all parties hereto, and it having 
been found by the Court that Magazine Brothers Construction Corporation 
was the principal contractor for the Bren Mar Motel at the construction 
site of which the injury forming the basis of this action allegedly occur- 
red, that Heron Todd Steel Construction Company and Anthony Izzo 
Company, Incorporated, were sub-contractors of Magazine Brothers 
Construction Corporation at the time, that Magazine Brothers Con- 
struction Corporation's principal business is the construction of buildings 
and other edifices, that both Heron Todd Steel Construction Company, by 
whom the plaintiff was employed at the time of the alleged injury, and 
Anthony Izzo Company, Incorporated, each were engaged in phases of 
the construction industry forming the trade, business or occupation of 
the said Magazine Brothers Construction Corporation and were so en- 
gaged at the time of the alleged injury, that Magazine Brothers Con- 
struction Corporation, Heron Todd Steel Construction Company and 
Anthony Izzo Company, Incorporated, all were subject to the Workmen's 
Compensation laws of the State of Virginia at the time of the alleged in- 
jury, and that the alleged injury to plaintiff occurred as a result of and 
incident to his employment with Heron Todd Steel Construction Company, 
and it is further found that as between plaintiff and defendant Anthony Izzo 
Company, Incorporated, plaintiff's exclusive remedy is the Workmen's 
Compensation Act, it is this 23rd day of September, 1958, 

ORDERED, that said action as to defendant Anthony Izzo Company, 
Incorporated be, and it is, hereby dismissed with prejudice. 
E. Willard Hyde /s/ Edward M. Curran 


/s/ John Flather Ellis Judge 
Attorneys for Defendant - Anthony Izzo Company, Inc. 


a > 
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Welch, Daily & Welch 
Attorneys for Magazine Bros. 
Construction Corp. 


By: /s/ Arthur J. Beillire 


Ashcraft & Gerel 
Attorneys for Plaintiff 


By: Seen /s/ Martin E. Gerel 


[Filed August 18, 1958] 
MOTION TO DISMISS 

Comes now the defendant Magazine Brothers Construction Cor- 
poration (a body corporate), by and through its Attorneys Welch, Daily, 
& Welch and moves this Honorable Court to dismiss this action and each 
count thereof as to this defendant and for the reasons stated in defendants 
attached memorandum of Points and Authorities, Affidavit and for such 
other reasons aS may appear upon the presentation and argument of this 
motion. 

WELCH, DAILY & WELCH 


By: /s/ Arthur V. Butler 
Attorneys for Defendant 
Magazine Bros. Construction 


Corporation 
* 


* * * 


NOTICE 


To: Ashcraft & Gerel 
Attorneys for Plaintiff 
410 Albee Building 
Washington 5, D. C. 


Please take notice that the points to be submitted in support of 
this motion and the authorities to be used are attached hereto. The 
rules of the above-named court require that if you oppose the granting 
of the foregoing motion, you shall, within five days from the day of 
service of a copy of this motion upon you, or such further time as the 
court may grant, or as the parties of this suit may agree upon, file in 
reply with the Clerk of said court, a statement of the points and au- 
thorities upon which you rely and serve a copy thereof upon coursel for 
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the defendant. 
WELCH, DAILY & WELCH 
By: /s/ Arthur V. Butler 
* * x 





Attorneys for Defendant 
[Certificate Of Mailing ] 





[Filed August 18, 1958] 
POINTS AND AUTHORITIES 

The above captioned case is a suit by the Plaintiff for damages 
because of injuries allegedly sustained while in the employ of Heron 

- Todd site on Shirley Highway in Fairfax County, Virginia. 

At the time the alleged injuries were sustained by the plaintiff, 
he was employed by the Heron Todd Construction Company, who were 
a sub contractor of the defendant Magazine Brothers Construction Cor- 
poration who were the general contractors on the job site. The said 
injuries arose out of and in the course of his said employment. 

That under the Virginia Compensation Act and in particular Sec- 
tions 26 through 29 of Title 65; the plaintiffs exclusive rem: iy were the 
benefits under the act. 

This defendant was clearly a statutory employer of plaintiff at the 
time of the happening of plaintiff's alleged injuries and compensation 
and medical expenses were secured to said employee within the meaning 
of the Compensation Law of the State of Virginia and therefore plaintiff 
is barred from proceeding with this action against this defendant. 

Doane, et al v.E.I. DuPont de Nemours & Co., 209 F (2nd) 921 

Bomber v. City of Norfolk, 138 Va.26, 121 S E 564 . 

Sykes v. Stone & Webster Engineering Corporation, 186 Va.116, 
41 S E (2nd) 469 

Code of Virginia 1950, Title 65, Sections 26 through 29. 

WELCH, DAILY & WELCH | 


BY: /s/ Arthur V. Butler 
Atto: neys for Defendant 
Magazine Brothers Construction 
Corporation 
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[Filed August 18, 1958] 


AFFIDAVIT 


Washington 
District of Columbia ss: 


Samuel Magazine, being first duly sworn, on oath deposes and says: 

1. That he is President of Magazine Brothers Construction Cor- 
poration and that by reason of his office he is authorized to make this 
affidavit. 

2. That on July 15,1958 Magazine Brothers Construction Cor- 
poration was the general contractor in the construction of the Bren Mar 
Motor Motel, Fairfax County, Virginia. That at the same time and 
place Anthony Izzo Company, Inc., 1000 Connecticut Avenue, N. W., 
Washington, D.C. was the bricklaying sub-contractors and the Heron 
Todd Steel Construction Company, 9000 Jefferson Davis Highway, 
Arlington, Virginia was the structural steel sub-contractors. 

3. That by reason of the contract between the general Contractor 
Magazine Brothers Construction Corporation and the sub-contractors 
Anthony Izzo Company, Inc. and Heron Todd Steel Construction Company 
Inc. the sub-contractors were to take out and pay for Workman's Com- 
pensation Insurance and a Certificate of same was submitted the general 
contractor before work began on the job site. 


/s/ Samuel Magazine 

President 

Magazine Bros. Construction 
Corporation 


[JURAT dated August 15, 1958. ] 


[Filed September 23, 1958] 
ORDER 
The motion of defendant, Magazine Bros. Construction Corp. for 
dismissal having come on before the Court for formal hearing together 
with opposition to said motion filed by plaintiff and opposition thereto 
by Anthony Izzo Company, Inc., and the Court having heard oral argu- 
ment for all parties, examined affidavits submitted by the parties 
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defendants and the Court having determined the facts as follows: 


1. Plaintiff, Oliver C. Buschow, was an employee of Heron Todd 
in the performance of construction work at a location in the State of 
Virginia on the date of his alleged injury. 

2. That defendant, Anthony Izzo Company, Inc., was at the same 
time engaged in work on the same construction project. 

3. That the said Heron Todd and Anthony Izzo Co., Inc., were 
both subcontractors of defendant, Magazine Bros. Construction Corp. 
who was the general contractor for said construction project. 

4. That at the time of plaintiff's injuries, plaintiff and other em- 
ployees of Heron Todd and employees of co-defendant, Anthony Izzo 
Co.,Inc., were commonly engaged in furthering the construction work 
on said project in accordance with their subcontracts with defendant 
Magazine Bros. Construction Corp., the general contractor. 

o. That the said plaintiff was fully covered and protected by 
policy of Workmen's Compensation Insurance, under the provisions of 
the Virginia Workmen's Compensation Act. 

6. That under the said Compensation Law of the State of Virginia 
and by virtue of the provisions thereof, plaintiff's sole and exclusive 
remedy against his direct employer or his statutory employer, defen- 
dant Magazine Bros. Construction Corp., is that which is provided by 
compensation and medical expense in the provisions of the said State of 
Virginia Compensation Law. 

7. That under the Law of the State of Virginia, defendant Magazine 
Bros. Construction Corp., was at the time of plaintiff's injury, the 
statutory employer of the plaintiff. 

WHEREFORE, having determined the facts to be as aforesaid, 
it is by the Court this 23rd day of September, 1958, 

ORDERED, that the above cause of action against the defendant 
Magazine Bros. Construction Corp. be and same is hereby dismissed 


with prejudice. 
/s/ Edward M. Curran 
Judge 


[Certificate of Mailing] 
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[Filed September 26, 1958] 
NOTICE OF APPEAL 


Notice is hereby given this 26th day of September, 1958 that 
Oliver C. Buschow hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 23rd day of September 1958 in favor of Anthony Izzo Company, Inc. 
against said Oliver C. Buschow. 

/s/ Martin E. Gerel 
/s/ Lee C. Ashcraft 


Attorneys for Plaintiff 
Oliver C. Buschow 


John F. Ellis, Esq. 
Attorney for Defendant 
Anthony Izzo Co., Inc. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, the question is whether, in a case arising under 
Virginia law, the Virginia Workmen's Compensation Act provides the exclusive 
remedy for an employee of one subcontractor of a general contractor on a build- 


ing project where such employee is injured in the scope of such employment by 


act or omission of agents or servants of another subcontractor of the same gen- 
eral contractor on the same building project. 
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BRIEF FOR APPELLEE 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 772 


OLIVER C. BUSCHOW, 
Appellant, 
v. 
ANTHONY IZZO COMPANY, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 





COUNTERSTATEMENT OF THE CASE 


On July 15, 1958, when appellant (plaintiff below) was injured (J. A.. 1), 
Magazine Brothers Construction Company (Magazine) was engaged as general 
contractor in the construction of a motel on the Shirley Highway in Virginia (J. 

_ A. 13). Appellee (defendant below) had subcontracted with Magazine to do the 
brick and masonry work on such project and was in the performance of such sub- 
contract (J. A. 13). Heron Todd Steel Construction Company (Heron Todd) had 
subcontracted with Magazine to do the structural steel work on such project (J. 
A.. 13).. Appellant was an employee of Heron Todd on such project and was in- 
jured while working in that capacity (J. A. 1).. At the time of the injury, Maga- 
zine, Heron Todd and appellee all were subject to the workmen's compensation 
laws of Virginia (J. A.. 9 and 13). 

. Appellant in the court below brought a negligence action against both Maga- 
zine and appellee (J.A. 1), both of whom moved to dismiss (J. A. 2 and 11) on the 
grounds that, as between Magazine and appellant and as between appellee and " 
appellant, appellant's exclusive remedy is the Virginia Workmen's Compensation 
Act. Appellee's motion to dismiss was in the alternative to opposition to Maga- 
zine's motion on the ground that to dismiss as to Magazine without dismissingas | 
to appellee would preclude appellee from having judgment over against Magazine ,, 
or at least contribution for any judgment against appellee (J. A. 3). On the grant- 
ing of the motions to dismiss as to both defendants by the court below (J. A. 10 
and 13), appellant brought this appeal (J. A.. 15), urging that the court below erred 
in holding that an employee of one subcontractor is barred by the Virginia Work- 
men's Compensation Act from suing another subcontractor of the same general 


contractor on the same job for injuries arising out of his employment (appellant's . 
brief 6).. Appellant did not appeal from the order of dismissal as to Magazine. 





| 
| 
| 
| 
| 
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SUMMARY OF ARGUMENT 


Section 65-5, Code of Virginia, 1950, is not applicable to the present case 
which is controlled by sections 65-27 and 65-37, providing that the Compensation 
_ Act grants the exclusive remedy for an injured employee where the work being 
performed is part of the "trade, business or occupation" of the principal contrac- 
tor. . The Virginia Assembly clearly intended the Compensation Act to be exclusive 
unless the injury was caused by a "stranger to the business" of the "original party" 
undertaking the work. Here, the "original party" undertaking the work was Maga- 
zine Brothers Construction Company (Magazine). Magazine had subcontracted with 
Heron Todd Steel Construction Company (Heron Todd) to do a portion of such work 
and with appellee to do another portion. Appellant's argument that an employee of 
one subcontractor injured by the act or omission of another subcontractor of the 
same principal contractor may sue the other subcontractor is not supported by the 
cases cited by him. To the contrary, these cases show that the Compensation Act 
creates a "statutory" employer-employee relationship between the principal con- 
tractor and employees of his subcontractors. Such cases further show that, where 
this relationship exists, the Compensation Act is a "canopy" covering all members 
of the contractual organization. This is true whether the injury is caused by the 
act or omission of the employing subcontractor, the principal contractor or another 
subcontractor (or its employees) of the same principal contractor, provided only 
that, as here, the work being performed by all parties is a part of the work of the 


principal contractor. 
ARGUMENT 


Effect of pertinent provisions of Code of Virginia, 1950 


While section 65-5 of the Code of Virginia, 1950, states that nothing in 
the Virginia Workmen's Compensation Act is to be construed to make the employees 
of an "independent" contractor the employees of anyone dealing with such independent 
contractor, nowhere does the Act define the term, "independent contractor." This 
failure has resulted in much litigation and apparently is the reason for the inability 
of appellant to understand his status under Virginia law. 
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However, at sections 65-26 (dealing with the "owner-subcontractor" re- 
lationship), 65-27 (dealing with the "contractor-subcontractor" relationship), “ 
and 65-28 (dealing with the relationship of a "subcontractor" of a "subcontractor" u" 
the Act defines "owner," "contractor" and "subcontractor" and is quite specific 
in providing that, where the work being performed is part of the "trade, business , 
or occupation" of such owner, contractor or subcontractor, such owner, contrac- - 
tor or subcontractor is liable under the Act to pay compensation to any injured 


employee of any subcontractor of such owner, contractor or subcontractor, to _ 


the same extent as if the injured employee had been immediately employed by him.“ 
The Act, therefore, makes the employee of a subcontractor the "statutory" em- 
ployee of the owner, contractor or superior subcontractor for its purposes pro- 
vided only that such employee is doing work which is a part of the "trade, business 
or occupation of such owner, contractor or superior subcontractor. " Having, for 
its purposes, created such a "statutory" employer-employee relationship, the 

Act then provides at section 65-37 that, where such relationship exists, the 
exclusive remedies of an employee on account of personal injury or death are 

those granted by the Act. | | 


Legislative intent of Virginia Assembly 


This is clearly brought out in Feitigv. Chalkley, 185 Va. 96, 38S.E.2qd * 
73, decided April 22, 1946. The case involved an action at law by an injured em- 
ployee against a fellow employee and came up on a rehearing of an earlier denial 
of recovery reported in 184 Va. 553, 35 S. E.. 2d 827. On rehearing, the question 
was whether the Virginia Workmen's Compensation Act prohibited a recovery at 
.law from a coemployee. The Appellate Court, reversing the trial court, held that 


» 


1/ The subcontractor of a subcontractor relationship is not here involved, 
as all parties were either the "contractor", "subcontractors" of such 
"contractor" or an employee of such "subcontractor" of the "contractor." 
It is mentioned here only to point up the consistency of the statute in 
dealing with the contractual chain or pyramid. 
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such recovery was prohibited. . Specifically, the Court stated that Feitig, the de- 
fendant: "* * * is not an independent contractor, nor is he such ‘other party' 
against whom plaintiff can proceed for ordinary negligence * * *." (88S. E. 
2d 78). 


In the Feitig case, supra, the Court dealt at length with the legislative in- 
tent in the enactment of sections 1887 (11) and (12) of the Code of Virginia, 1942 
(now sections 65-5, 65-37, 65-38 and 65-99, Code of Virginia, 1950). . The 
specific inquiry was: | 


"Do the words, ‘any other party,’ as used in the amendment, 
include a coemployee or fellow servant, or is a coemployee or fellow 
servant included in the phrase, 'those conducting his business.* * *,'" 
(38 8, E, 2d 75). 


The court stated that: 


"It seems clear that it was the legislative. intent to make the 
act exclusive in the industrial field so that, in the event of an indus- 
trial accident, the rights of all those engaged in the business would 
be governed solely thereby. The remedies offered the employee 
under the act are exclusive of all his former remedies within the 
field of the particular business, but the act does not extend to acci- 
dents caused by strangers to the business. If the employee is performing 
the duties of his employer and is.injured by a stranger to the business, 
the compensation prescribed by the Act is available to him, but that 
does not relieve the stranger of his full liability for the loss, and, if 

_he is financially responsible, there is no reason to cast this loss as 
an expense upon the business. 

“This seems to have been the underlying reason for the amend- 
ments to section 12, which provided for the subrogation to the employer 
of the employee's right against such strangers in case the employee 
accepts compensation for an injury arising out of and in the course of 
his employment but caused by a stranger to the business... Such a loss 

- was not truly inherent in the business but was caused by the wrongful 
_act of a stranger to it.. If the employee at the time was performing 
his employer's business and received an accidental injury occasioned 
by a negligent third party, so far as the employer was concerned he was 
entitled to compensation, but such an expense was not intended to be 
ultimately cast upon the business unless recovery from such third party 
was impossible. * * * the business itself is entitled to the opportuni- 
ty to recoup that loss, if possible, from such negligent third party. 
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"If the contention of defendant in error is sustained (that is- 

that 'other party’ refers to and includes a fellow servant), then the 

- employee's right against the fellow servant is assigned by the act to 
the employer or the compensation insurance carrier. . It would follow 
that the act would not cover the entire field of industrial accidents — 
because common-law litigation would inevitably arise in cases where 

. the injury or death was due to the negligence of another employee. In- 
stead of the loss of such industrial accidents being cast upon business 
as an expense thereof, the wages of fellow workmen will become an 
ultimate insurance fund for the exoneration of both industry and com- 
pensation insurance carriers for the ultimate loss. Instead of provid-. 
ing relief to workmen, it will place in the power of employees and com- 
pensation insurance carriers the right to recoup from workmen loss 
which should be borne by the business." (38 S. E. 2d pp. 75-77). 


Notwithstanding the plain working of the Feitig decision, supra, appellant 
. insists that the case is authority for his contention that appellee was a "stranger to 
the business" in which appellant was engaged. If this is so, would not appellee's 
employees also be strangers to such business? Would not appellee's employees 
also be liable to negligence suits? Would not the ultimate liability for losses which 
should be borne by the business be placed on other workmen? Clearly, the Virginia 
. Assembly intended otherwise. 


"Business'' or ''employment" involved 


The case of Fauver v. Bell, 192 Va. 518, 65S. E. 24575, involved an 
action against a physician for negligence in treatment of injuries suffered in the 
course ofemployment. It was argued that treatment of compensation injuries isa _  ~¥y. 
part of the employer's business because the employer is compelled to furnish 


medical attention. The court pointed out that the employer, an electric power compa 


was not engaged in the practice of medicine. It also pointed out that the employer 
would have the same right of subrogation against the physician for malpractice in 
. the treatment of the injured workman as he would have had if the injury had been 
_incurred initially by the physician's wrongdoing.. The court further pointed out 

_ that the enactment of the Workmen's Compensation Act was not intended "to save 








a.class of wrongdoers unrelated to the "compensation scheme." The alleged . 
malpractice occurred at some distance, in both time and space, from the employ- 
ment of the injured workman. It is submitted that the Fauver case has no bearing 
on the situation presently before this court except to point up the fact that where all 
parties are related to the "compensation scheme" recovery by an injured workman 
is limited to benefits provided by the Act. 

A comparison of Fauver with Feitig, supra, shows that appellant's conten- 





tion, that Section 65-38, Code of Virginia, 1950, grants an injured employee the 
right to sue any other party than his immediate employer, is without merit. In 
Fauver, the court stated that the Compensation Act "does not extinguish rights out- 
side of and beyond the employment." It did not limit the effect of the Feitig decision 
which pointed out that it is the "employment" or "business" of the principal contrac- 
tor which is involved.. The Feitig decision held that there were other parties than 
the "immediate" employer who were within the "employment. " 

As is pointed out by appellant, the early effect of the provision as to ex- 
clusiveness of remedy in the history of Virginia workmen's compensation law was 
to bar any action at common law against all persons for injury or death of an em- 
ployee arising out of his employment. The amendment cited by appellant (now Sec. 
65-38, Code of Virginia, 1950) restored that common law right to a certain extent. 
In Sykes v. Stone & Webster Engineering Corp., 186 Va. 116, 41S.E. 2d 469, cited 
by appellant as authority for his contention that it is restored against all but the 
immediate employer, the court stated that: . 


It clearly appears to be the purpose of section 20(a) 2/ to bring 
within the operation of the Compensation Act all persons engaged 
in any work that is a part of the trade, business or occupation of 


the original party who undertakes as owner, or contracts as con- 
tractor, to perform that work." (41 S. E. 2d 472) (Under- 


scoring supplied. ) 


2 The Sykes case involved section 1887 (20a), Code of Virginia, 1942 rather than 
sections 65-26 through 65-29, Code of Virginia, 1950. However, this section 
of the 1942 code was incorporated into the 1950 code, as sections 65-26 to 65- 
29, inclusive. The sole change was to add to the 1950 code provisions the , 
definitions of "owner", "contractor" and "subcontractor" appearing in paren- 
thesis in sections 65-26, 65-27 and 65-28, which had not been specifically de- 
fined in the 1942 code. 


In the Sykes case, supra, whose was the "trade, business or occupation” 
that governed? Clearly, it was that of the general contractor (sometimes also 
referred to as the principal or "prime" contractor) who “originally” contracted 
to perform the work. 


The "statutory" employer 


The importance of the term, "general" or "principal" contractor must be 

_emphasized.. Sears, Roebuck & Co. v.. Wallace (4th CCA, 1949, 172 F. 2d 802), 
cited by appellant as support for his argument, clearly points out that the making 
of extensive alterations to a warehouse is not a part of the "trade, business or oc- 
cupation" of a seller of merchandise leasing the warehouse for storage purposes, 
so as to create compensation liability under the Virginia Workmen's Compensation 
Act to an employer of a subcontractor engaged in making such alterations. The 
-court stated that the chief purpose of the Virginia statute is to: 


"* * * protect the employees of subcontractors who are not 
financially responsible and to prevent employers from relieving 
themselves of liability for compensation by doing through inde- 
pendent contractors what they would otherwise do through direct 
employees." (172 F.. 2d 810, quoting 58 A. L. R. 872) 


Stated somewhat differently, the purpose of statutes such as that in Virginia is to 
provide a means whereby the Industrial Accident Commission: 


"* %* * may give effect to realities by deeming as a workman 
a person who comes within the commonplace meaning of that 
term" (58 Am Jur,, Workmen's Compensation, sec. 137, at p. 
670) P 


and thus to prevent employers from relieving themselves of liability for compensa- 
_tion by doing through "independent" contractors what they would otherwise do through 
direct employees. Therefore, it is important to note, both in the Sears, Roebuck & , 
Co. case, supra, and in the case of King v. Palmer, 129 Conn. 636, 30 A. 2d 549, ,, 
‘quoted by appellant, the emphasis which is placed on the term “original" or "prin- 
cipal" contractor. It is clear that it is the work or business of the original or 
principal contractor to which the Act and the Virginia court refer. The principal 
contractor therefore, is the "statutory" employer of all within his contractual or- 


ganization. 





In the present case, who "orginally" contracted to perform the work? Was 
it Heron Todd Steel Construction Company (hereafter referred to as Heron Todd) 
which contracted with Magazine Brothers Construction Company (hereafter referred 
to as Magazine) to do the structural steel work or Magazine, which, prior to en- 
tering into a contract with Heron Todd, had contracted with Bren Mar Motor Hotel 
Company, Inc., to do the entire work, including the steel work? Clearly, it was 
Magazine who originally contracted to do the work and it is the "trade, business 
or occupation" of Magazine with which we are here concerned. 

In Feitig v.. Chalkley, supra, it was pointed out that only where an employee 
is injured through the negligence of a "stranger to the business" does the common- 
law right of action by or on behalf of such employee survive where the injury arose 
out of and in the course of employment. . Was appellee a "stranger to the business" 
or Magazine? Clearly not. Magazine originally had contracted to do all of the 
construction work. Appellee had contracted with Magazine to do a portion of the 
work which Magazine already was obligated to do under its general contract. There- 
fore, appellee was conducting the business of Magazine at the time of appellant's 
injury and under the provision of section 65-99, Code of Virginia, 1950, is pro- 
tected from liability to appellant except as provided in that Act. 


The contractual organization 


The contractual chain sometimes has been referred to as an “ascending” 
or "descending" chain.. It also may be referred to as a pyramid with the general 
contractor at the apex and subcontractors and their subcontractors further down 
and spreading out until the base of the pyramid is reached. . In most of the cases 
arising under Virginia law, there is involved an employee who has been injured 
and who is reaching upward along that chain or through that pyramid to find some- 
one outside of that chain or pyramid who could be reached under the common law 
right of action. This was the problem attacked by the court in Bamber v.. City of 
Norfolk, 188 Va. 26, 121 S.E. 564. As is pointed out in the Sykes case, supra, 
the Bamber decision determined that what is now section 65-5 of the Virginia 
Code (permitting suits against independent contractors) does not apply where what 
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is now sections 65-26 to 65-28, inclusive, (dealing with liabilities of owners, con- 
tractors and subcontractors) applies... In the Sykes case it is pointed out that sec- 
tions 65-26 to 65-28 supersede section 65-5 and take effect where there are: 


'"* * * at least four persons in interest, namely: (1) an owner a 
or other person having the work executed for himself; (2) an in- “ 
dependent contractor who has undertaken to execute the work for 

the person first mentioned; (3) a subcontractor with whom the in- 
dependent contractor has contracted to do the whole or some part 
of the work; (4) a workman 'employed in the work.' " (41 S. E.. 2d 4 
472, quoting with approval 121 S. E. 566) 


Further the court points out that these sections do make, for the purposes 


. Of the act: 
'* * * the employees of a subcontractor (who is an independent 
contractor), the employees of the principal contractor (who is also 
an 7a contractor) * * *(418.E. 2d 473, quoting 121 
. S.E. 566 


In Doane v. E. L_ DuPont de-Nemours & Co., 209 F. 2d 921, an employee 
unsuccessfully attempted to reach down the contractual chain to a defendant lower 
in the chain or pyramid than his employer. In that case the defendant had solda 
chemical to plaintiff's employer and provided a safety engineer to supervise the 
_ Cleaning of tanks, belonging to plaintiff's employer, into which the chemical was 
to be delivered. Plaintiff was injured while cleaning such tanks and was held to < 
his rights under the Workmen's Compensation Act regardless of whether his in- “ 
juries occurred as a result of negligence of defendant's safety engineer and whether 
that engineer was to be considered a fellow employee of defendant. 
. While the Doane case, supra, failed to state clearly that a subcontractor 
. was not an "other party" from whom recovery could be had by an employee of the 
principal contractor, that clearly was done in Rea v. Ford, 198 Va. 712, 96S. E. 
. 2d 92... There, it is pointed out that: < 


'* * %* the Sykes case [supra] deals with the right of an em- 4 
ployee of a subcontractor to maintain an action at law against 

a principal contractor. . The present case involves the converse 

of that proposition, namely the right of an employee of a prin- 

cipal contractor to maintain an action at law against a subcon- 

tractor." (96 S.E. 2d 95) 


- The court held that Ford, the subcontractor, was not an “other party" 
within the meaning of Section 65-38, Code of Virginia, 1950, and that the subcon- 
tractor, like the principal contractor, was ee by the provision of section 
65-99, Code of Virginia, 1950. 


"Independent" contractor distinguished from subcontractor 


Kramer v. Kramer, 199 Va. 409, 100 S.E. 2d 37, cited as authority by 
appellant, deals with an entirely different proposition. The net effect of the court's 
decision in that case is to point up the rather obvious fact that, while a church may 
be. a builder of souls, it is not a builder of churches, at least in the physical sense. 
There, a church had contracted separately with a carpentry contractor to do car- 
pentry work and with a hoisting contractor to do hoisting work. Employees of the 
carpentry contractor had tied a truss in position after it had been hoisted into place 
by the hoisting contractor. . The truss broke loose, fell and fatally injured an em- 
ployee of the hoisting contractor. Despite frantic efforts of the carpentry contrac- 
tor to show that the hoisting contractor had contracted with him rather than with 
the church, it was determined as a fact that the hoisting contract had been made 
separately with the church and that the hoisting contractor therefore was an inde- 
pendent contractor. Accordingly, the carpentry contractor had not "originally" 
contracted to do the hoisting work and the work to be done on the trusses was not 
part of the trade, business or occupation of the carpentry contractor. 

. In the Kramer case, supra, it is ete out that in Rea v. Ford, supra, 








the court: 


%* * * dealt with the right of an employee of a principal con- 
tractor to maintain an action at law against a subcontractor. . We 
-held that * * * the defendant, Ford, was a subcontractor 'en- 
gaged in an essential part of the work which the principal contrac- 
tor had to do', and was not an other party within the meaning of 
section 65-38; that the subcontractor, like the principal contrac- 
tor, was under the canopy of the Compensation Act and not subject 
to an action at law for the benefit of Rea, employee of the principal 
contractor ‘who was engaged in the same work. ' 
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"The evidence here * * * shows that the work being done 
by Old Dominion Hoisting Service, an independent contractor, was 


not included in the carpentry contract of the defendant, Kramer, 
and was not a part of the trade, business or occupation of Kramer 


* * *,' (100 S. E. 2d 43-44) (Underscoring supplied. ) 

The matter underscored in the quotation above is considered significant 
in its application to the present case. Here the brickwork, as well as the struc- 
tural steel work, was included in the original contract entered into by Magazine. 

. Magazine could have hired masons and steelworkers individually and directly 
rather than subcontract those phases of the work which it had obligated itself to 
do. . It chose to subcontract; it was not required to do so. . The brick and masonry 
work and the structural steel work were part of the work of Magazine. Appellee, 
as the bricklaying and masonry subcontractor, therefore was ''conducting the 
business" of Magazine, the principal contractor. . Like Magazine, appellee there- 
fore is "under the canopy of the Compensation Act" and is not subject to an action 
at law for the benefit of appellant, a "statutory" employee of Magazine. 


. Conclusion 


Appellant, in effect, argues that the terms, “independent contractor" 


and "subcontractor, '"' are synonymous. This cannot be. As early asthe Bamber “ 
decision, supra, it was decided that whatis now section 65-5 of the Code of Virginia,” 
1950, is superseded by sections 65-26 to 65-28, inclusive, where, as here, there 


is (1) an owner (Bren Mar Motor Hotel Company, Inc. ); (2) an independent contrac- 
tor (Magazine) who has undertaken to execute the "work" for the owner; (3) one or 
more subcontractors (Heron Todd and appellee) with whom the independent con- 
tractor has contracted to do the whole or some part of the "work"; and (4) a work- 
man employed in the work (appellant).. Bamber unequivocally points out that the 

- "work" involved is not that of the immediate employer but that of the principal con- 
tractor. That, as here, one or more subcontractors may have undertaken to do 
“some part" of that "work" cannot change the situation. Bamber is cited and its 
principles reaffirmed in Sykes, supra, decided under the present Virginia code. 
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Therefore, where the tests laid down in Bamber are met, section 65-5 must give 
way to sections 65-26 to 65-28, inclusive.. Those sections,. for the purposes of 
the Compensation Act, make the employee of a subcontractor the employee of the 
principal contractor. An employee of a principal! contractor may not maintain an 
action at law against a subcontractor as the subcontractor is not an “other party" 
within the meaning of section 65-38. 
The intent of the Virginia legislature ‘vas to make the Compensation Act 
exclusive. in the industrial field (See Feitig v. Chalkley, supra. ). . A chief purpose 





of the Act was to prevent employers from relieving themselves of liability for com- 
pensation by doing through independent contractors what they would otherwise do 
through direct employment (See Sears, Roebuck & Co. v. Wallace, supra.). In 
exchange for this imposition of financial responsibility throughout the contractual 
chain, all members of that chain are “under the canopy" of the Compensation Act 
(See Kramer v.. Kramer, supra.). This is the case whether it is the principal 
contractor who is involved or a subcontractor. . The Act clearly has constituted 

the principal contractor the "statutory" employer of all of the employees of its 





subcontractors and as is brought out in the Doane and Rea cases, supra, an "em- 
ployee" of such principal contractor may not bring an action at law against a sub- 
contractor. To permit such an action would be contrary to the basic principle of 
Virginia compensation law that industrial accidents growing out of the work of the 
principal contractor are cast upon the business as an expense thereof and would 
permit the wages of workmen on the job to become an insurance fund for the exon- 
eration of industry and insurance carriers. 
Appellee does not, as alleged by appellant, admit that its activities and 
those of Heron Todd are independent in character... To the contrary, the activities 
of both were essential and interdependent parts of|the activities of Magazine, the 
principal contractor. Neither appellee nor Heron Todd, appellant's immediate 
. employer, can be considered independent contractors within the meaning of the 
Compensation Act; both clearly were subcontractors of the same general contractor; 
_ and each was doing some part of that general contractor's work. . Under these cir- 
cumstances, the Virginia Workmen's Compensation Act provides the exclusive 
remedy of appellant. 
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Accordingly, it is respectfully submitted that the action of the District 
Court must be sustained. 
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